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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EDWARD T. JOYCE, MARYKAY JOYCE,
JOYCE RETIREMENT PLANS, EDWARD R.
JOYCE, AMY JOYCE, KATHERINE MARY
JOYCE, JULIE JOYCE SHERLOCK,
ARTHUR W. AUFMANN, AUFMANN
PROFIT SHARING TRUST, GLENN
W. MILLIGAN, AVA M. MILLIGAN, JOSEPH
D. KEENAN I11, SALLY KEENAN, and
JOSEPH D. KEENAN lII, AS CUSTODIAN
FOR KATHARINE P. KEENAN AND
JOSEPH D. KEENAN IV

Plaintiffs, Case No: 06 C 4754
Judge Der-Yeghiayan
V.

MORGAN STANLEY & CO.,
INCORPORATED

Defendant.

N N N N N N N N N N N N N N N N N N N N N

SECOND AMENDED COMPLAINT

Plaintiffs Edward T Joyce, MaryKay Joyce, Joyce Retirement Plans, Edward R. Joyce,
Amy Joyce, Katherine Mary Joyce, Julie Joyce Sherlock, Arthur W. Aufmann, Aufmann Profit
Sharing Trust, Glenn W. Milligan, Ava M. Milligan, Joseph D. Keenan 11, Sally Keenan, and
Joseph D. Keenan Il as Custodian for Katharine P. Keenan and Joseph D. Keenan 1V
(“Plaintiffs) complain of defendant Morgan Stanley & Co., Incorporated (*“Morgan Stanley”) as

follows:

NATURE OF THE ACTION

1. This case concerns the acquisition of all the common shares of 21% Century

Telecom Group, Inc., now known as RCN Telecom Services of Illinois Inc. (“21% Century”), an
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Illinois corporation with its principal place of business in Chicago, Illinois. The acquisition was
made by RCN Corporation (“RCN”). As a result of the acquisition, all of the stockholders,
warrant holders, option holders and holders of all other 21% Century securities convertible into
21 Century common stock (the “21 Century stockholders™) exchanged their 21° Century
securities for RCN common stock. RCN common stock was traded on NASDAQ.

2. At the insistence of RCN (see { 16, infra) 21® Century engaged Morgan Stanley
to assist in negotiating the terms of a merger agreement and to provide financial advice to 21%
Century for the benefit of 21% Century and its stockholders, so that the interests of 21* Century
and its stockholders would be sufficiently protected. Morgan Stanley agreed to provide financial
advice and assistance with respect to structuring, planning and negotiating the transaction.

3. However, Morgan Stanley failed to give 21% Century the advice necessary to
protect the interests of 21% Century and Plaintiffs, and as a result they lost more than
$30,000,000.

JURISDICTION AND VENUE

4. This Court has subject matter jurisdiction over this matter and personal
jurisdiction over defendant because the transactions out of which Plaintiffs’ claim arose occurred
in Cook County, Illinois. (See 735 ILCS 5/2-209(a)(1) and (7))

5. Venue is proper in this Court because the transactions out of which Plaintiffs’

claim arose occurred in Cook County, Illinois. (See 735 ILCS 5/2-101)

PARTIES
6. Plaintiff Edward T. Joyce (“Joyce”) was Chairman of the Board of 21% Century at

the time of the events complained of herein. Joyce and his family, MaryKay Joyce, Joyce
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Retirement Plans, Edward R. Joyce, Amy Joyce, Katherine Mary Joyce, and Julie Joyce
Sherlock, owned or had options to own approximately 7% of 21* Century’s common stock as of
December 12, 1999, and they lost more than $14,000,000 when their RCN stock became
worthless. (collectively, the “Joyce Plaintiffs™)

7. Plaintiff Glenn Milligan (“Milligan”) was 21* Century’s founder. Milligan was
also 21% Century’s president and chief executive officer for many years. At the time of the
events complained of herein, Milligan was a member of 21* Century’s board. Milligan and his
wife, Ava, owned or had options to own approximately 6% of 21* Century’s common stock as of
December 12, 1999. (collectively, the “Milligan Plaintiffs”)

8. Plaintiff Joseph D. Keenan Il1, his wife, Sally, and their children Katharine and
Joseph IV owned or had options to own approximately 1.07% of 21* Century’s common stock as
of December 12, 1999. (collectively, the “Keenan Plaintiffs”)

9. Plaintiff Arthur Aufmann and the Aufmann Profit Sharing Trust owned or had
options to own approximately 0.7% of 21* Century as of December 12, 1999. (collectively, the
“Aufmann Plaintiffs”)

10. Defendant, Morgan Stanley, is a Delaware corporation. Morgan Stanley engages
in, inter alia, advising corporations and/or its shareholders in connection with the proposed sale
or other disposition of their securities; e.g., giving advice and assistance with respect to
structuring, planning and negotiating transactions, such that subsequent to the transaction their
client’s interests will be protected. Morgan Stanley knows their clients need this advice so they

can maximize and protect the value of what they receive in the transaction.
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FACTS

11. In the late 1990’s, 21* Century was engaged in the business of providing bundled
telecommunication services to homes and businesses in the Chicago area. It owned a very
valuable franchise to provide those services to Area One in Chicago. Area One is an area made
up of the central business district and substantially all of the high rise buildings located along the
city’s lakeshore. 21* Century also was negotiating for additional franchises which would permit
it to offer bundled telecommunication services to other areas of the City of Chicago.

12.  After receiving its franchise from the City of Chicago, 21* Century raised
hundreds of millions of dollars, which it successfully spent in developing a state-of-the-art fiber
optic telecommunications network that permitted 21% Century to compete with the incumbent
cable and telephony providers.

13. During the course of its efforts to raise additional capital in order to expand into
other areas in the City of Chicago and elsewhere, 21* Century began discussions with RCN
about investing in 21* Century.

14.  Those discussions quickly progressed to the point where RCN expressed an
interest in purchasing 21% Century.

15. At the commencement of those negotiations, RCN was represented by Morgan
Stanley. 21% Century was represented by its management.

16. Before the parties reached agreement, RCN decided to use Solomon Smith
Barney as its investment advisor (instead of Morgan Stanley), and RCN informed 21% Century
that it wanted 21% Century to engage Morgan Stanley as its advisor. In the belief that Morgan
Stanley was intimately aware of RCN’s business, capital structure and other significant

information regarding RCN, and that Morgan Stanley would be able to effectively assist 21%
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Century in negotiating the terms of the merger/acquisition such that the interests of 21% Century
and its common stockholders (the real parties in interest in that transaction) would be protected,
21% Century engaged Morgan Stanley. A copy of Morgan Stanley’s letter agreement with 21°
Century is attached hereto and incorporated herein by reference as Exhibit A.

17. Unbeknownst to 21* Century, the real reason why RCN wanted Morgan Stanley
to be 21° Century’s advisor was to ensure that RCN’s interests would not be harmed by the
advice given to 21% Century’s shareholders. Morgan Stanley understood that this was RCN’s
motivation for recommending Morgan Stanley to 21* Century.

18. On information and belief, one of Morgan Stanley’s primary goals in accepting
the engagement was to protect RCN’s interests. In that regard, 21% Century knew that Morgan
Stanley had represented RCN’s interests in other significant transactions; i.e., that there was a
technical conflict. However, Morgan Stanley did not disclose to 21* Century that one of Morgan
Stanley’s primary goals was to protect RCN’s interests in this transaction; i.e., that there was an
actual conflict of interest. Morgan Stanley also failed to disclose to 21% Century that Morgan
Stanley would not provide the advice it was hired to provide if doing so would be detrimental to
RCN’s interests.

19. If the omissions described in paragraph 18 had been disclosed, 21* Century would
not have engaged Morgan Stanley.

20.  Atthe time Morgan Stanley was engaged, it knew both that the persons to be
benefited by its services were the 21* Century stockholders, and that many of them, including
Messrs. Joyce and Milligan, would (at the conclusion of the merger) have substantially all of

their net worth invested in RCN common stock. Morgan Stanley also knew that approximately
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50% of the 21% Century stockholders were individual investors with limited knowledge about
investment vehicles and strategies.

21. In connection with the engagement, Morgan Stanley presented 21% Century’s
board of directors with a fairness opinion. (See Exhibit B). This fairness opinion was included
in the merger documents submitted to 21% Century’s shareholders with Morgan Stanley’s
consent. Morgan Stanley concluded in its fairness opinion that the merger was fair to 21%
Century shareholders. As explained below, this fairness opinion was not based on an
independent investigation by Morgan Stanley and it failed to address serious risks associated
with the transaction and ways to hedge those risks.

22, Morgan Stanley’s advice resulted in both an agreement being entered into
between RCN and 21 Century on December 12, 1999 and 21 Century’s shareholders voting to
approve the merger of 21% Century into RCN. In addition to preparing and presenting its
fairness opinion, Morgan Stanley also attempted to negotiate price protections for 21% Century’s
stockholders during the merger negotiations because Morgan Stanley knew it was important to
protect 21* Century shareholders from the risks of owning RCN stock. RCN refused to agree to
any price protections. As a result, 21% Century stockholders were subject to the risk of RCN
stock price declines, as described below.

23.  The 21* Century shareholders were at risk because as of December 12, 1999 there
was no market for the common stock of 21% Century (and thus, the risk of owning that stock was
impossible to hedge), and the 21* Century common stockholders would not obtain RCN
common stock (which could easily be hedged) until the effective date of the merger (most likely
April 28, 2000). The merger agreement provided that the obligation of RCN to exchange its

shares for shares of 21 Century was subject to certain conditions, including specifically the
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2/3’s vote of all 21 Century stockholders and Morgan Stanley knew its fairness opinion would
be relied on by RCN’s shareholders in deciding to vote for the merger sale to RCN. Although all
of the pre-closing conditions were likely to be satisfied, it was uncertain as to how long it would
take to satisfy those conditions -- i.e., to reach “the effective date” -- since some of them required
the consent of local, state and federal government agencies. Thus, although RCN common stock
was selling for approximately $45 per share as of December 12, 1999, the 21% Century
shareholders were at risk that the price could drop dramatically before the effective date of the
merger.

24. Notwithstanding the fact that the 21* Century stockholders would be subject to
the risk that the value of RCN stock could drop precipitously during the period of time necessary
to satisfy all of the pre-conditions to the merger, and that after the pre-closing conditions were
met and the deal closed, 21* Century shareholders would receive very risky RCN stock, Morgan
Stanley never explained the pre-closing and post-closing risks to the 21% Century shareholders.
Morgan Stanley should have -- but did not -- introduce its derivatives desk to 21* Century to
explain the risk and to how to hedge that risk. Morgan Stanley failed to do this because, as
explained below, doing so would have been detrimental to RCN’s interests. Because Morgan
Stanley was trying to protect RCN’s interests, Morgan Stanley failed to recommend to 21%
Century that it advise its stockholders to take steps to protect themselves from the risks of
owning RCN stock both during: (a) the period of time between December 12, 1999 and the
effective date (approximately April 28, 2000), and (b) after the effective date.

25. Morgan Stanley knew that investment protection vehicles or strategies were
readily available to both 21% Century and its shareholders that could have been easily

implemented to protect them from any downside risk resulting from exchanging their 21%
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Century common stock for RCN common stock. For example, during the period of December
12,1999 to and including April 28, 2000, they could have purchased a “put” and, thereafter, the
shareholders could have purchased a “collar” or entered into a “prepaid forward” at little or no
cost.

26.  Among the various reasons 21% Century common stockholders voted to merge
with RCN was so they could exchange their illiquid shares of 21* Century for shares of RCN.

27. If Morgan Stanley was advising 21 Century with 21 Century’s interests as its top
priority in the engagement, it would have strongly recommended that:

a. during the period from December 12, 1999 to April 28, 2000, 21* Century
purchase “puts” on RCN stock for the benefit of its shareholders, or engage in
other similar strategies to protect 21* Century shareholders from a downturn in
the market price of RCN stock; and

b. after the merger became effective, the 21* Century stockholders with large
concentrations of RCN stock, like Joyce, Milligan, and Keenan, purchase a
“collar” or engage in a “prepaid forward”, or engage in some other similar
strategy which would have protected them from the down side risk in owning a
volatile security like RCN.

28. Morgan Stanley knew the importance of price protections, as evidenced by the
fact that Morgan Stanley asked RCN to include price protections in the merger agreement.
Despite its knowledge of the importance of this advice, Morgan Stanley did nothing further to
advise 21* Century about the need for and availability of price protections for 21% Century’s
shareholders. Had Morgan Stanley given this advice to 21% Century, Joyce and Milligan, as

directors of 21 Century, would have received this advice and acted on it.
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29. Morgan Stanley intentionally failed to give the advice described in paragraphs 27
and 28 above because (a) the implementation of hedging transactions by 21* Century/RCN
shareholders, such as a “put,” a “collar” or a “prepaid forward,” would have required the
person/entity who sold the hedge to the 21% Century shareholder to sell a large concentration of
RCN shares, which (b) could have depressed the market price of RCN stock, and (c) Morgan
Stanley was motivated to support the price of RCN stock because RCN was a major client of
Morgan Stanley.

30. If Morgan Stanley had given 21% Century and/or Plaintiffs the advice described in
paragraphs 27 and 28 above, Plaintiffs would have implemented one or more of the
recommended hedging strategies.

31. Morgan Stanley was very familiar with RCN and, in fact, had given advice to
RCN about various corporate strategies. It published on a regular basis its opinions about
whether individuals should buy, sell or hold RCN stock. At the time it was giving advice to 21%
Century, Morgan Stanley had a published target price for RCN of $63.00 per share.

32.  While Morgan Stanley was giving its advice to 21% Century and through 21%
Century to its shareholders, Morgan Stanley saw that the price of RCN stock was approaching its
target price. Consequently, Morgan Stanley knew that as RCN approached its target price, the
risk of holding RCN stock in the future would be enhanced. Nevertheless, Morgan Stanley never
advised 21* Century to advise its shareholders to take steps to protect themselves from the down
side risk of holding RCN stock.

33.  Again, Morgan Stanley failed to give this advice because its primary goal in its

engagement was to protect RCN’s interests -- not 21 Century’s.
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34. Between December 12, 1999 and April 28, 2000, the share price of RCN common
stock first rose and then dropped 63% from approximately $45 to $28.62. Over the next several
months, the share price of RCN dropped even more precipitously and then soon became
worthless.

35. None of the plaintiffs knew that hedging products, such as collars and prepaid
forwards, existed and/or were appropriate products to protect their RCN investment when RCN’s
stock price was dropping.

36. The Joyce and Aufmann plaintiffs first learned about the existence of hedging
products such as collars and prepaid forwards in around December 2002. Thus, the Joyce and
Aufmann plaintiffs first discovered that they had suffered a wrongfully caused injury in or
around December 2002.

37. The Milligan plaintiffs first learned about the existence of hedging products such
as collars and prepaid forwards in or around March 2001. However, it was not until
approximately September 2002 that the Milligan plaintiffs first learned that they could have used
these complex hedging products to protect their investment in RCN. Thus, the Milligan
plaintiffs first discovered that they had suffered a wrongfully caused injury in or around
September 2002.

38.  The Keenan plaintiffs first learned about the existence of hedging products such
as collars and prepaid forwards sometime in 2005. Thus, the Keenan plaintiffs first learned that

they had suffered a wrongfully caused injury sometime in 2005.

10
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COUNT I
FRAUD

39. Plaintiffs incorporate by reference paragraphs 1 through 38 as though fully set
forth herein.

40.  Asaresult of its engagement, Morgan Stanley owed 21° Century and Plaintiffs a
duty of full and fair disclosure.

41. Morgan Stanley intentionally failed to disclose the facts discussed in paragraphs
18 and 27 in order to protect its relationship with RCN.

42. If Morgan Stanley had given Plaintiffs the advice described in paragraphs 27 and
28 above, Plaintiffs would have implemented the recommended hedging strategy.

43. Plaintiffs have suffered substantial economic damage as a result of Morgan
Stanley’s fraudulent omissions.

WHEREFORE, Plaintiffs respectfully request damages in the amount of at least
$30,000,000 and/or all such other relief that this Court deems appropriate.

Respectfully submitted,

EDWARD T. JOYCE, MARY JAY JOYCE, JOYCE
RETIREMENT PLAN, EDWARD R.JOYCE, AMY
JOYCE, KATHERINE MARY JOYCE, JULIE
JOYCE SHERLOCK, ARTHUR W. AUFMANN,
AUFMANN PROFIT SHARING TRUST, GLENN
W. MILLIGAN, AVA M. MILLIGAN, JOESPH D.
KEENAN |11, SALLY KEENAN, and JOSEPH D.
KEENAN Il AS CUSTODIAN FOR KATHARINE
P. KEENAN AND JOSEPH D. KEENAN IV

\\s\\ Robert D. Carroll
Attorney for Plaintiffs

William J. Harte Robert D. Carroll

WILLIAM J. HARTE, LTD. 11 South LaSalle Street, Ste., 1600
111 West Washington Street, Suite 1100 Chicago, Illinois 60603

Chicago, Illinois 60602 (312) 641-2600

(312) 726-5015 Attorney No. 32513

Attorney No. 04410

11
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MORGAN STANLEY DEAN WITTER

1585 AROADWAY
NEW YORK, NEW YORK 10036
(212) 7614000

December 10, 1999

gﬁmﬂiﬁm

Mr. Robert J. Currey

President and CEO

350 N. Orleans Street, Suite 600
", Chicago, IL 60654-1509

Dear Bob:

Pursuant to our recent discussions, I am pieased to confirm the arrangements under which
Morgan Stnley & Co. Incorpotated (“Morgan Stasley") is engaged by 21* Cenwry Telecom
Group, Inc. (“21% Cenwry” or ihe “Corpany”) in connection with the proposed sale of the
Company (the “Transaction”).

- Duting the term of our engagement we.will provide you with financial advice and assistance in
connection with this transaction, iscluding advice and assistance with respect to defining
objectives, performing valuation anzlysis. and structuring, plaoning and negotiating the
trangaction. ’ - .

As you know, our fees for services in connection with 2 sale transaction depend on the outcoms

- of the assignment and are desjgned to reflect our contribution to & major corporate objective. In

the event that 21* Century reaches any agrsement in connection with the Tcansaction, we will

charge an “Exposure Fee” of $500,000. The Exposure Fee is intended o compansaté us for

publicly associating Morgan Stenley’s name 25 a financial advisor with the Transzction. The

Exposure Fee is payable and is to be paid upon the execution of a definitive agreément to effect
the Transaction. ' '

In the event that the Transaction is concluded, we will charge a “Transaction Fee” of $3,000,000
against which any sforsmencioned fees paid will be credited. The Transaction Fee will be
payable and is 1o be paid by wire transfer on or prior to the conclusion of the transaction.

Upon your request and at no additional expense, we will render & financial opinion letter in
accordance with our custormary practice with respect to the consideration to be received in the
wansaction. The terms of our opinion and the naturs and scope of any analysis and investigation
we undertake in order to render such opinion shall be such as we consider appropriatz in the
circumstances. Any advice or opinions provided by Morgan Stanley may oot be disclosed or
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. o MORGAN STANLEY DEAN WITTER

refarred to publicly or o any third party except in accordance with our prior writlen <onsent,
which consent shall not be unreasonably withheld.

In addition to our fee for profsssional services, we will separately bill our expenses as incurred.
Generally these expenses include travel costs, document production and other expanses of this
type, and will also include the foes of outside counsel and other professional advisors should they
be engaged with your consent.

Morgan Stanley will act under this letter agreement as an indepe_ndeﬁt eontractor with dutics
solely to 215t Cenwry. Because we will be acting on your behalf in this capacity, it is our
practice to receive indemnification. A copy of our standard indemaity form is attached to this
lecter. .

As we have discussed, Morgan Stanley has been advising RCN Corperation ("RCN™ in

connection with the Transaction. RCN and 21% Century have requested that Morgan Staaley

‘discontinue providing services 1o RCN and instead provide services 1o the Company. The

Company understands that Morgan Stanley may usc the same team members for this

engagement. Additionally, 21 Century agrees that it will not assert any damage, conflict of & -
interest or other claim against us, our affiliates or such other party arising out of our relationship

with RCN on the basis of a conflict of intarest or otherwise.

Please note that Morgan Stanley is a full service securities firm engaged in securities trading and
brokerage activities, as well a3 providing investment banking, financing. and financial advisory
services. In the ordipary course of our trading, brokerage, and financing activities, Morgan
- Stanley or its affiliates may at any time hold long or short pesitions. and may trade or otherwise
effact transactions, for our own dccount or the accounts of customers, in debt or equity securities
or senior loans of 21* Cenwury, RCN or any other company that may be involved in this
transaction. o

Our services hereunder may be terminated with or withour cause by you or by us at any time and
-without Jiability or continuing obligation to you or to us (except for any compensation eamed
and expenses incurred by us to the dawe of termination and excepr, in the case of termination by
you, for our right to fees pursuant to this Jetter for any transactions effected within two years of
such termination) and provided that the indemnity provisions will remain operative regardless of
any such termination.

Morgan Stanley and 21lst Century (on its own behalf and, (o the extent permitted by law, on
behailf of its shareholders) each wajves any right to uial by jury in any action, claim, suit or
proceeding with respect o Morgan Stanley's engagement as financial advisor or its role in
connection herewith. )
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© MORGAN STANLEY DEAN WATIER
If the terms of our engagement as set forth in this letier are satisfactory, kindly sign the enclosed
copy of this letter and indemnification form and refura them to us.
We look forward to working with 21st Ceatury on this very important assighment.
Very truly yours,

'MORGAN STANLEY & CO.
INCORPORATED

By: DR 'Lsd:' :
Derekc H. Utter :
Vice President

Accspted:

21ST CE TELECOM GROUP, INC.

‘ Tit:ie: C’/ﬁ d
Date: ‘ 27//%;?4

Enclogure
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Morgan Stanley & Co. Incorpurated
1533 Broadway
New York, New York 10035

Gentlemen:

Thus letrer will confirm that we have engnged Morgon Stanley & Co, Incorporaied to advise and assist us
in connection with the matters r¢ferred 1o in our latter cgreement dated December 10, 1999 (the "Engagement
Lerer”). In consideration gf your n:grrmnr 1o act on our -behalf in connection with such motters, we agree 1o
indemnify and hold harmless you your affiliates and your and their respective officers, directors, employees
and agents and each other person, if any, controlling you or any of your affiliates %vca and each yuch other person
being an “Indemnified Perion”} from and against any losses, claims, damages or Habllities related 1o, aristng out
Io[ or in connection wirth the engagement (the “Engagement”) under the En{agemtnr Lener, and will raimburse each

'ndemnified Person for all expenses (indud::s Jfees and expenses of counsel) as they are incurred in cannection with
investigating, preparing, pursuing aor a'Ec{e ing any action, claim, suil, invm:f;mon ar proceeding related to,
ariving cut af or in connection with the Engagement, whether or ner pending or threatened and wherher or not any
Indemnified Ferson is a party. We will not, however, be rasponsible for any losses, claims, damages ar Habitities
(or expenses relating rhererﬂ that are finally judicially determined 10 have resulted from the bad faith or gross
regligence of any Indemnified Person. We also agree no indemnified Person shall have any liability (whether
direct or indirecr, in contract or fort or otherwise} io us for or in connection with the Engafemem except for any
fuch liability for losses, claims, damages or liabilities incurred by us thar are finally judicially determined to have
resulted from the bed faith or gross negligénce of such Indémnified Person.

We will not, without your prior wrilten consent, settle, compromise, consent to the eniry of any fudgment
In or otherwise seak to terminate any action, claims, suit or proceeding in respect of which indemnificaiion may
be sought hareunder (whether or not any Indemnified Person is a party thereto) unless such settlemant, compromise, -
consenf or termination includes a relecse of each Indemnified Person from any Gabilities arising our of such acrion, >
claim, puit or proceeding. Ne Indamnified Person seeking indamnificarion, reimbursement or contribution wnider
this agreerment will, without our prior written consen:, settls, compromise, corsent 10 the entry of any judgment
or otherwise geck 10 rerminate any acnon, claim. suit, invastigation or groceeding referred 1o in the preceding

parageaph,

. _1f the indemnification provided for in the firsi paragraph of this agreament it judiciolly determined o be

unavailaole {other than in accordance with the terms heredf; to an Indemnified Person in respect of any losses,
claims, damages or liabilities referred 1o herem, then, in lisw of indemnifying such Indemnified Person hereunder,
we shall contribute 10 the amount paid or peyable by such Indemnified Perton as o result of such losses, claims,
damages or liabilities {and expenser relating therefoh} {f) in such proportion o3 is appropriate to reflect the refarive
bennéf: Ie you. on the one hand, and us, on the other hand, of the Engagement or (i) if the allocarion providad
by clause (i) above i3 not available. {nn such proponion as is appropriate to reflect not only the relative bemefits
referred to in such clawse (ij but also the relative fault of each of you and us, a5 well as any other relevant
equilable considerations; provided, b_u%uu, In Ao evenr shall your aggregate contribution to the amownt paid or
payeble exceed the aggragare amount of fees aciually received by you under the Engagement Lewter. For the
purposes of this agreement, the relative benefits to ws and you of the Er:gagemm: shall be ciemtd to be in the samg
proportion as (a} the total value pard or contemplased to be paid or received or conremplated to be received by 1y
or ¢ur stockholdars, as the case may be, in the transaction or transaciions thar are tha tubfect of the Engagement,
Whether or not any such transaction is conswnmated, bears 10 (b) the fees paid or to be paxdr 1o yau under the
Engggement Lerter. i .

. The provisions of this agreement shall apply to the Engagement and any modificarion thereof and shalt
remain in full force ond effect regardless of any termination or the- completion. of your services under the
Engagemeny Letter.

;gr«mem and the Enfagemenz Letter shall be governed by and construed in accordance with the laws

This
of the State of New York applicable to contracts executed in and to be performed in that state. !

Yery truly vours,

]
Fal -
s oL rratk [ (Y St
coepred. ] - '
MORGAN Hmww_gpnmm TED : s
PRSI B Y9 g 7 | | _ o

Date: ‘1/.3Iqq _ §ﬁ5
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MORGAN STANLEY DEAN WITTER

1389 BROADWAY
NEW YORK, NEW YORK 10034
{212) 7814000

December 10, 1999

- Board of Directors
* 21% Cenwury Telecom Group, loe,
350 N, Orleans Street, Suite 600
Chicaga, IL 60654-1309

| Members of the Board:

‘We understand that 21° Century Telecom Group, Inc. (21 Century™ or the “"Company™), RCN
Corporation (“RCN™) and 21" Holding Corp., 2 whally owned subsidiary of RCN ("Acquisitien .
Sub™), propose to enter into an Agreement and Plan of Merger, substantially in the form of the
draft dated December 10, 1999 (the “Merger Agreement”), which provides, among othier things.
for the merger (the “Merger™) of Acquisition Sub with and into 213t Century. Pursuant 1o the
Merger, 21st Century will become & wholly owned subsidizry of RCN and each outstanding
share of voting and non-voting common stock. no par value (the “21* Century Common Stock™),
of 21" Century and each outstanding share of Class A Preferred Stock, no par value {the 21"
Century Preferred Stock™), of 217 Century, other than shares held in treasury or held by RCN or
eny affiliate of RCN or 21" Century or as to which dissenters’ rights have been perfected in each

. gase, will be converted into the right 1o receive a certain number of shares of comumion stock, par
vzlue $1.00 per share (the “RCN Common Stock™), of RCN determined pursuant to certain

" forulas set forth in the Merger Agreement which are based, on zmong other things, an
Exchange Ratia and the receipt of the Franchise Amount, the Escrowed Common Consideration
and the Escrowed Preferred Consideration (collectively, the “Consideration™. The temms and
¢onditions of the Merger are more fully set forth in the Merger Agreemeat. Capitalized terms
used but not otherwise defined herein shall have the respestive meanings ascribed :hezew in the
Merger Agreement.

You have asked for our opinion as to whether the Consideration to be reseived by the holders of
shares of the 213t Century Common Stock and the 21 Century Preferred Stock in the aggregate
pursuant w the Merger Agreement is fair from a financial point of view to such holders.

For purposes of the opinion set forth hersin, we have:

()  reviewed certain publicly availabie financial statements and other information of
the Company and RCN,
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(i) . reviewed cenain internal financial stacements and other financial and operating
data concerning the Company prepared by the management of the Company;

@ii) reviewed certain financial projections preparsd by the management of the
Company;

(iv) reviewed certain financial projections for the Company and for RCN contained in
: certain securities analysts’ ressarch repons,

(v)  discussed the past and current operations and financial condition end the
prospects of the Company, including information relating to ceriain strategic,
financial and operational benefits amticipated from the Merger, with senior
. executives of the Company;

(vi) discussed the past and current operations and financial condition and the

: prospects of RCN, including information reiating to certain strategic. financial
and operational benefi's andcipated from the Merger, with senior executives of
RCN:

(vii) reviewed the reported prices and m&ng activity for the RCN Common Stock;

(vili) compared the financial performance of the Company and RCN and the prices and
trading activity of the RCN Common Stock with that of certain other comparable
publicly-traded companies and their securides;

{ix) reviewed the financial terms, to the ‘extent publicly available, of cenain
comparable acquisition transachions;

(x) reviewed the relevan: provistons reladng to the Notes and the Exchangeable
Preferred: :

(xi) participated in discussions and uegotiations among representatives of the
' Compeny and RCN and their financial and legal advisors;

-'(xii} discussed carmain tax and accounting issues with semjor execudves of -the
‘ Company and with the Company’s tex, accounung and legal advisors;

(xiii) reviewed the craft Merger Agreemént’ and certain related documents; and

(xiv) performed such other analyses apd considered such other factors as we have
teemed appropriate. -

We have assumed and reiied upon without independent verification the accuracy and
complateness of informatdon supplied or otherwise made 2vailable to us by the Company and
RCN for purposes of this opinion. With respect to the financial projections, including -
inforrmanon relating to certain strategic, financial and operational benefits anticipated from the
Merger. we have assured that they have been reasonably prepared on basis reflecting the best
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currently svailable estimates and judgments of the forare financial performance of the Cornpany
and RCN. As you know, RCN did not make avajlable to us certain internal information of
financial projections, and consequently we have rclied with your coasent on publicly available
secturities analysts™ research repois on RCN. We have further assumed with your consent thal
the Marger will be consuzamated oo the terms set forth in the Merger Agreement, including,
among other things, that the Merger will be treated 2s 3 tax-free reorganization andfor exchange.
each pursvant to the Internal Revenue Code of 1986. In addition, we have assumed that in
connection with the receipt of all necessary regulatory approvals for the Merger, no restrictions
will be imposed that would have a material adverse effect on the Company, RCN or the
contemplated bencfits expected 1o be derived in ‘he Merger. We have not made any independent
valaation or appraisal of the assets or liabilities of the Company, nor have we been fumished
‘with any such appraisals. Our opinion is necessarily based on financial, economic, market and
other conditions as in effect on, and the infoanation made available to us as of, the date hersof.

We have acted as financial advisor to the Company in conmection with this wransaction and will
receive a fee for our services. Iu the past, Morgan Stanley & Co. Incorporated (“Morgan

- Stenley™) and its affiliates have provided financial advisory and financing services for RCIN and
have received fees for the rendering of these services. In connection with the proposed Merger.
Morgan Stanlcy, prior 1o being vetained by 21 Century. informally provided advice to RCN.
Morgan Stanley will not receive any fees from RCN in connection with the Merger, and both
RCN and 21% Century have wajved any potertial conflict of interest.

It ts understood that this Jetter is for the information of the Board of Directors of the Cernpany,
except that this epinion may be included in fts entirety in 2ny fiking required to be made by the
Company in respect of the Merger. Morgan Stanley expresses no opinion as the telative
veleations of each of the voting and non-voting 21" Century Commor Stock and the 21* Century
Prefested Stock. In addition, %his opinion does not in any manner address the ptices at which the
RCN Common Stock will trade following announcement or consummanon of the proposed
Merger, and Morgan Stanley expresses no opinion or recommendadon as how the holders of
the 21" Cantury Common Stock should vote at the shareholders™ meetings held in connecton
with the Merger. _ : )
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Based upon and subject to the forcgoing. we &re of the opinion on the date hereof that the
Consideration to be received by the holders of shares of the 215t Century Common Stock and the
21* Century Preferred Stock in the aggregate pu:suant to the Merzer Agreemens is fair fmm )
financial point of view to such holders.

_Very truly yours, 7
MORGAN STANLEY & CO. INCORPORATED

; Lo S ..
By: [
Paul J. Tanbman -
Managing Director






