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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

 
EDWARD T. JOYCE, MARYKAY JOYCE, ) 
JOYCE RETIREMENT PLANS, EDWARD R.  ) 
JOYCE, AMY JOYCE, KATHERINE MARY  ) 
JOYCE, JULIE JOYCE SHERLOCK,   ) 
ARTHUR W. AUFMANN, AUFMANN  ) 
PROFIT SHARING TRUST, GLENN  ) 
W. MILLIGAN, AVA M. MILLIGAN, JOSEPH  ) 
D. KEENAN III, SALLY KEENAN, and  ) 
JOSEPH D. KEENAN III, AS CUSTODIAN ) 
FOR KATHARINE P. KEENAN AND   ) 
JOSEPH D. KEENAN IV    )  
    Plaintiffs,  ) Case No: 06 C 4754 
        ) 
       ) Judge Der-Yeghiayan 
       ) 
 v.      )   
       ) 
MORGAN STANLEY & CO.,   ) 
INCORPORATED      ) 
       ) 
    Defendant.    ) 
 

SECOND AMENDED COMPLAINT 

Plaintiffs Edward T Joyce, MaryKay Joyce, Joyce Retirement Plans, Edward R. Joyce, 

Amy Joyce, Katherine Mary Joyce, Julie Joyce Sherlock, Arthur W. Aufmann, Aufmann Profit 

Sharing Trust, Glenn W. Milligan, Ava M. Milligan, Joseph D. Keenan III, Sally Keenan, and 

Joseph D. Keenan III as Custodian for Katharine P. Keenan and Joseph D. Keenan IV 

(“Plaintiffs”) complain of defendant Morgan Stanley & Co., Incorporated (“Morgan Stanley”) as 

follows:   

 

NATURE OF THE ACTION 

1. This case concerns the acquisition of all the common shares of 21st Century 

Telecom Group, Inc., now known as RCN Telecom Services of Illinois Inc. (“21st Century”), an 
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Illinois corporation with its principal place of business in Chicago, Illinois.  The acquisition was 

made by RCN Corporation (“RCN”). As a result of the acquisition, all of the stockholders, 

warrant holders, option holders and holders of all other 21st Century securities convertible into 

21st Century common stock (the “21st Century stockholders”) exchanged their 21st Century 

securities for RCN common stock.  RCN common stock was traded on NASDAQ. 

2. At the insistence of RCN (see ¶ 16, infra) 21st Century engaged Morgan Stanley 

to assist in negotiating the terms of a merger agreement and to provide financial advice to 21st 

Century for the benefit of 21st Century and its stockholders, so that the interests of 21st Century 

and its stockholders would be sufficiently protected. Morgan Stanley agreed to provide financial 

advice and assistance with respect to structuring, planning and negotiating the transaction. 

3. However, Morgan Stanley failed to give 21st Century the advice necessary to 

protect the interests of 21st Century and Plaintiffs, and as a result they lost more than 

$30,000,000. 

JURISDICTION AND VENUE  

4. This Court has subject matter jurisdiction over this matter and personal 

jurisdiction over defendant because the transactions out of which Plaintiffs’ claim arose occurred 

in Cook County, Illinois. (See 735 ILCS 5/2-209(a)(1) and (7))  

5. Venue is proper in this Court because the transactions out of which Plaintiffs’ 

claim arose occurred in Cook County, Illinois. (See 735 ILCS 5/2-101)  

 

PARTIES 

6. Plaintiff Edward T. Joyce (“Joyce”) was Chairman of the Board of 21st Century at 

the time of the events complained of herein. Joyce and his family, MaryKay Joyce, Joyce 
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Retirement Plans, Edward R. Joyce, Amy Joyce, Katherine Mary Joyce, and Julie Joyce 

Sherlock, owned or had options to own approximately 7% of 21st Century’s common stock as of 

December 12, 1999, and they lost more than $14,000,000 when their RCN stock became 

worthless. (collectively, the “Joyce Plaintiffs”) 

7. Plaintiff Glenn Milligan (“Milligan”) was 21st Century’s founder.  Milligan was 

also 21st Century’s president and chief executive officer for many years.  At the time of the 

events complained of herein, Milligan was a member of 21st Century’s board.  Milligan and his 

wife, Ava, owned or had options to own approximately 6% of 21st Century’s common stock as of 

December 12, 1999. (collectively, the “Milligan Plaintiffs”) 

8. Plaintiff Joseph D. Keenan III, his wife, Sally, and their children Katharine and 

Joseph IV owned or had options to own approximately 1.07% of 21st Century’s common stock as 

of December 12, 1999. (collectively, the “Keenan Plaintiffs”) 

9. Plaintiff Arthur Aufmann and the Aufmann Profit Sharing Trust owned or had 

options to own approximately 0.7% of 21st Century as of December 12, 1999. (collectively, the 

“Aufmann Plaintiffs”) 

10. Defendant, Morgan Stanley, is a Delaware corporation.  Morgan Stanley engages 

in, inter alia, advising corporations and/or its shareholders in connection with the proposed sale 

or other disposition of their securities; e.g., giving advice and assistance with respect to 

structuring, planning and negotiating transactions, such that subsequent to the transaction their 

client’s interests will be protected.  Morgan Stanley knows their clients need this advice so they 

can maximize and protect the value of what they receive in the transaction.  
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FACTS 

11. In the late 1990’s, 21st Century was engaged in the business of providing bundled 

telecommunication services to homes and businesses in the Chicago area. It owned a very 

valuable franchise to provide those services to Area One in Chicago. Area One is an area made 

up of the central business district and substantially all of the high rise buildings located along the 

city’s lakeshore. 21st Century also was negotiating for additional franchises which would permit 

it to offer bundled telecommunication services to other areas of the City of Chicago.  

12. After receiving its franchise from the City of Chicago, 21st Century raised 

hundreds of millions of dollars, which it successfully spent in developing a state-of-the-art fiber 

optic telecommunications network that permitted 21st Century to compete with the incumbent 

cable and telephony providers.  

13. During the course of its efforts to raise additional capital in order to expand into 

other areas in the City of Chicago and elsewhere, 21st Century began discussions with RCN 

about investing in 21st Century.  

14. Those discussions quickly progressed to the point where RCN expressed an 

interest in purchasing 21st Century.  

15. At the commencement of those negotiations, RCN was represented by Morgan 

Stanley. 21st Century was represented by its management.  

16. Before the parties reached agreement, RCN decided to use Solomon Smith 

Barney as its investment advisor (instead of Morgan Stanley), and RCN informed 21st Century 

that it wanted 21st Century to engage Morgan Stanley as its advisor. In the belief that Morgan 

Stanley was intimately aware of RCN’s business, capital structure and other significant 

information regarding RCN, and that Morgan Stanley would be able to effectively assist 21st 
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Century in negotiating the terms of the merger/acquisition such that the interests of 21st Century 

and its common stockholders (the real parties in interest in that transaction) would be protected, 

21st Century engaged Morgan Stanley.  A copy of Morgan Stanley’s letter agreement with 21st 

Century is attached hereto and incorporated herein by reference as Exhibit A.   

17. Unbeknownst to 21st Century, the real reason why RCN wanted Morgan Stanley 

to be 21st Century’s advisor was to ensure that RCN’s interests would not be harmed by the 

advice given to 21st Century’s shareholders.  Morgan Stanley understood that this was RCN’s 

motivation for recommending Morgan Stanley to 21st Century.    

18. On information and belief, one of Morgan Stanley’s primary goals in accepting 

the engagement was to protect RCN’s interests.  In that regard, 21st Century knew that Morgan 

Stanley had represented RCN’s interests in other significant transactions; i.e., that there was a 

technical conflict.  However, Morgan Stanley did not disclose to 21st Century that one of Morgan 

Stanley’s primary goals was to protect RCN’s interests in this transaction; i.e., that there was an 

actual conflict of interest.  Morgan Stanley also failed to disclose to 21st Century that Morgan 

Stanley would not provide the advice it was hired to provide if doing so would be detrimental to 

RCN’s interests.  

19. If the omissions described in paragraph 18 had been disclosed, 21st Century would 

not have engaged Morgan Stanley.   

20. At the time Morgan Stanley was engaged, it knew both that the persons to be 

benefited by its services were the 21st Century stockholders, and that many of them, including 

Messrs. Joyce and Milligan, would (at the conclusion of the merger) have substantially all of 

their net worth invested in RCN common stock. Morgan Stanley also knew that approximately 
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50% of the 21st Century stockholders were individual investors with limited knowledge about 

investment vehicles and strategies.    

21. In connection with the engagement, Morgan Stanley presented 21st Century’s 

board of directors with a fairness opinion.  (See Exhibit B).  This fairness opinion was included 

in the merger documents submitted to 21st Century’s shareholders with Morgan Stanley’s 

consent.  Morgan Stanley concluded in its fairness opinion that the merger was fair to 21st 

Century shareholders.  As explained below, this fairness opinion was not based on an 

independent investigation by Morgan Stanley and it failed to address serious risks associated 

with the transaction and ways to hedge those risks.  

22.  Morgan Stanley’s advice resulted in both an agreement being entered into 

between RCN and 21st Century on December 12, 1999 and 21st Century’s shareholders voting to 

approve the merger of 21st Century into RCN.  In addition to preparing and presenting its 

fairness opinion, Morgan Stanley also attempted to negotiate price protections for 21st Century’s 

stockholders during the merger negotiations because Morgan Stanley knew it was important to 

protect 21st Century shareholders from the risks of owning RCN stock.  RCN refused to agree to 

any price protections.  As a result, 21st Century stockholders were subject to the risk of RCN 

stock price declines, as described below.  

23. The 21st Century shareholders were at risk because as of December 12, 1999 there 

was no market for the common stock of 21st Century (and thus, the risk of owning that stock was 

impossible to hedge), and the 21st Century common stockholders would not obtain RCN 

common stock (which could easily be hedged) until the effective date of the merger (most likely 

April 28, 2000).  The merger agreement provided that the obligation of RCN to exchange its 

shares for shares of 21st Century was subject to certain conditions, including specifically the 
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2/3’s vote of all 21st Century stockholders and Morgan Stanley knew its fairness opinion would 

be relied on by RCN’s shareholders in deciding to vote for the merger sale to RCN. Although all 

of the pre-closing conditions were likely to be satisfied, it was uncertain as to how long it would 

take to satisfy those conditions -- i.e., to reach “the effective date” -- since some of them required 

the consent of local, state and federal government agencies.  Thus, although RCN common stock 

was selling for approximately $45 per share as of December 12, 1999, the 21st Century 

shareholders were at risk that the price could drop dramatically before the effective date of the 

merger.  

24. Notwithstanding the fact that the 21st Century stockholders would be subject to 

the risk that the value of RCN stock could drop precipitously during the period of time necessary 

to satisfy all of the pre-conditions to the merger, and that after the pre-closing conditions were 

met and the deal closed, 21st Century shareholders would receive very risky RCN stock, Morgan 

Stanley never explained the pre-closing and post-closing risks to the 21st Century shareholders.  

Morgan Stanley should have -- but did not -- introduce its derivatives desk to 21st Century to 

explain the risk and to how to hedge that risk.  Morgan Stanley failed to do this because, as 

explained below, doing so would have been detrimental to RCN’s interests.  Because Morgan 

Stanley was trying to protect RCN’s interests, Morgan Stanley failed to recommend to 21st 

Century that it advise its stockholders to take steps to protect themselves from the risks of 

owning RCN stock both during: (a) the period of time between December 12, 1999 and the 

effective date (approximately April 28, 2000), and (b) after the effective date.  

25. Morgan Stanley knew that investment protection vehicles or strategies were 

readily available to both 21st Century and its shareholders that could have been easily 

implemented to protect them from any downside risk resulting from exchanging their 21st 
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Century common stock for RCN common stock.  For example, during the period of December 

12, 1999 to and including April 28, 2000, they could have purchased a “put” and, thereafter, the 

shareholders could have purchased a “collar” or entered into a “prepaid forward” at little or no 

cost.  

26. Among the various reasons 21st Century common stockholders voted to merge 

with RCN was so they could exchange their illiquid shares of 21st Century for shares of RCN.  

27. If Morgan Stanley was advising 21st Century with 21 Century’s interests as its top 

priority in the engagement,  it would have strongly recommended that:  

a. during the period from December 12, 1999 to April 28, 2000, 21st Century 

purchase “puts” on RCN stock for the benefit of its shareholders, or engage in 

other similar strategies to protect 21st Century shareholders from a downturn in 

the market price of RCN stock; and  

b. after the merger became effective, the 21st Century stockholders with large 

concentrations of RCN stock, like Joyce, Milligan, and Keenan, purchase a 

“collar” or engage in a “prepaid forward”, or engage in some other similar 

strategy which would have protected them from the down side risk in owning a 

volatile security like RCN. 

28. Morgan Stanley knew the importance of price protections, as evidenced by the 

fact that Morgan Stanley asked RCN to include price protections in the merger agreement.  

Despite its knowledge of the importance of this advice, Morgan Stanley did nothing further to 

advise 21st Century about the need for and availability of price protections for 21st Century’s 

shareholders.  Had Morgan Stanley given this advice to 21st Century, Joyce and Milligan, as 

directors of 21 Century, would have received this advice and acted on it.    
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29. Morgan Stanley intentionally failed to give the advice described in paragraphs 27 

and 28 above because (a) the implementation of hedging transactions by 21st Century/RCN 

shareholders, such as a “put,” a “collar” or a “prepaid forward,” would have required the 

person/entity who sold the hedge to the 21st Century shareholder to sell a large concentration of 

RCN shares, which (b) could have depressed the market price of RCN stock, and (c) Morgan 

Stanley was motivated to support the price of RCN stock because RCN was a major client of 

Morgan Stanley.  

30. If Morgan Stanley had given 21st Century and/or Plaintiffs the advice described in 

paragraphs 27 and 28 above, Plaintiffs would have implemented one or more of the 

recommended hedging strategies.  

31. Morgan Stanley was very familiar with RCN and, in fact, had given advice to 

RCN about various corporate strategies. It published on a regular basis its opinions about 

whether individuals should buy, sell or hold RCN stock.  At the time it was giving advice to 21st 

Century, Morgan Stanley had a published target price for RCN of $63.00 per share.  

32. While Morgan Stanley was giving its advice to 21st Century and through 21st 

Century to its shareholders, Morgan Stanley saw that the price of RCN stock was approaching its 

target price. Consequently, Morgan Stanley knew that as RCN approached its target price, the 

risk of holding RCN stock in the future would be enhanced.  Nevertheless, Morgan Stanley never 

advised 21st Century to advise its shareholders to take steps to protect themselves from the down 

side risk of holding RCN stock.  

33. Again, Morgan Stanley failed to give this advice because its primary goal in its 

engagement was to protect RCN’s interests -- not 21 Century’s.   
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34. Between December 12, 1999 and April 28, 2000, the share price of RCN common 

stock first rose and then dropped 63% from approximately $45 to $28.62. Over the next several 

months, the share price of RCN dropped even more precipitously and then soon became 

worthless.  

35. None of the plaintiffs knew that hedging products, such as collars and prepaid 

forwards, existed and/or were appropriate products to protect their RCN investment when RCN’s 

stock price was dropping.   

36. The Joyce and Aufmann plaintiffs first learned about the existence of hedging 

products such as collars and prepaid forwards in around December 2002.  Thus, the Joyce and 

Aufmann plaintiffs first discovered that they had suffered a wrongfully caused injury in or 

around December 2002. 

37. The Milligan plaintiffs first learned about the existence of hedging products such 

as collars and prepaid forwards in or around March 2001.  However, it was not until 

approximately September 2002 that the Milligan plaintiffs first learned that they could have used 

these complex hedging products to protect their investment in RCN.  Thus, the Milligan 

plaintiffs first discovered that they had suffered a wrongfully caused injury in or around 

September 2002. 

38. The Keenan plaintiffs first learned about the existence of hedging products such 

as collars and prepaid forwards sometime in 2005.  Thus, the Keenan plaintiffs first learned that 

they had suffered a wrongfully caused injury sometime in 2005. 
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COUNT I 
FRAUD 

 
39. Plaintiffs incorporate by reference paragraphs 1 through 38 as though fully set 

forth herein.  

40. As a result of its engagement, Morgan Stanley owed 21st Century and Plaintiffs a 

duty of full and fair disclosure.  

41. Morgan Stanley intentionally failed to disclose the facts discussed in paragraphs 

18 and 27 in order to protect its relationship with RCN.    

42. If Morgan Stanley had given Plaintiffs the advice described in paragraphs 27 and 

28 above, Plaintiffs would have implemented the recommended hedging strategy.  

43. Plaintiffs have suffered substantial economic damage as a result of Morgan 

Stanley’s fraudulent omissions.  

 WHEREFORE, Plaintiffs respectfully request damages in the amount of at least 
$30,000,000 and/or all such other relief that this Court deems appropriate.     
 
  Respectfully submitted, 

EDWARD T. JOYCE, MARY JAY JOYCE, JOYCE 
RETIREMENT PLAN, EDWARD R.JOYCE, AMY 
JOYCE, KATHERINE MARY JOYCE, JULIE 
JOYCE SHERLOCK, ARTHUR W. AUFMANN, 
AUFMANN PROFIT SHARING TRUST, GLENN 
W. MILLIGAN, AVA M. MILLIGAN, JOESPH D. 
KEENAN III, SALLY KEENAN, and JOSEPH D. 
KEENAN III AS CUSTODIAN FOR KATHARINE 
P. KEENAN AND JOSEPH D. KEENAN IV 

 
__________\\s\\ Robert D. Carroll______________ 
 Attorney for Plaintiffs 

 
William J. Harte      Robert D. Carroll  
WILLIAM J. HARTE, LTD.     11 South LaSalle Street, Ste., 1600 
111 West Washington Street, Suite 1100   Chicago, Illinois 60603 
Chicago, Illinois 60602     (312) 641-2600 
(312) 726-5015      Attorney No. 32513 
Attorney No. 04410  
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